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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, NALBARI 

N.I. Act Case No. 76/2016 

u/s 138 of N.I. Act 

                                Ambika Bhatta.............Complainant 

-Vs- 

                             Arun Saud.................Accused 

PRESENT: D.M. Hussain, A.J.S. 

ADVOCATES APPEARED: 

For the complainant: Mr. Rajdeep Patgiri, Advocate 

For the accused    : Mr. Sonapati Sarma, Advocate 

Dates of evidence : 25-10-17, 16-03-18, 05-05-18, 29-06-18 &    

   03-12-18. 

Date of argument : 25-03-19 & 11-04-19 

Date of judgment : 11-04-19. 

                      

J U D G M E N T 

1. The complainant Sri Ambika Bhatta filed the complaint on 17-11-2016 

stating that accused Arun Saud was known to him for many years and they had 

lower level business co-operation. The accused for settling some debts issued 

him a cheque of Rs. 1,50,000/- bearing cheque no. 072415 drawn at C.B.I, 

Belsor Branch bearing account no. 2219190679. For collection of the cheque 

amount he deposited the said cheque on 24-10-16 in his personal A/c no. 

2219154154 maintained at C.B.I, Belsor Branch, but the cheque was returned on 

25.10.16 by C.B.I, Belsor Branch showing ‘insufficient balance’ as cause of 
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return. He sent advocate notice to the accused person on 28-10-16 demanding 

payment of Rs. 1,50,000/- but the accused failed to comply with the terms even 

after receiving the notice on 01-11-2016. Hence, the complainant filed this case. 

2. Cognizance was taken u/s 138 N.I Act against accused Arun Saud. 

Particulars of offence u/s 138 NI Act was read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i) Whether the accused received the demand notice issued by the complainant 

regarding the dishonor of the cheque? 

ii) Whether the complaint is barred by limitation? 

iii) Whether the cheque was dishonoured for insufficient funds in the account of 

the accused? 

iv) Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

The complainant examined three witnesses including himself. The defence 

adduced evidence of one witness. The 313 Cr.P.C. statement of the accused was 

recorded wherein he took the plea of innocence and false implication. I have 

heard the arguments advanced by learned counsels of both sides and also 

perused the evidence available on record, my findings with reasons are as 

follows:   

Point No (i) Whether the accused received the demand notice issued by 

the complainant regarding the dishonor of the cheque? 

5. The complainant stated in his complaint and in his evidence on affidavit 

as PW 1 that on 28-10-2016 Exhibit VI (demand notice) was issued to the 

accused through his advocate vide registered post with A/D card. The postal 
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receipt has been exhibited as Exhibit V. The complainant/PW 1 stated that the 

notice was received by the accused on 01-11-2016. The acknowledgment card 

has been exhibited as Exhibit IV and the signature of the accused Arun Saud in 

the acknowledgement card has been exhibited as exhibit IV(1). The accused (DW 

1) admitted during his examination in chief that he received one demand notice 

form the advocate of the complainant. During cross examination DW 1 admitted 

that he put his signature in the exhibit IV acknowledgement card. 

6. The evidence on record goes to show that the accused received the 

demand notice issued by the complainant regarding the dishonor of the cheque. 

This point is decided in the affirmative in favour of the complainant. 

Point No ii) Whether the complaint is barred by limitation? 

7. The complainant as PW 1 stated that on 05-06-2016 the accused took a 

loan of Rs 1,50,000/- from him and on 24-10-2016 the accused issued the Exhibit 

I (cheque) towards repayment of the loan amount and on the same day he 

presented the said cheque in his personal account maintained at C.B.I, Belsor 

Branch for payment of the cheque amount, but the cheque was returned unpaid 

on 25-10-16 by the said branch showing ‘insufficient balance’ as cause of return 

and handed him the Exhibit III (Return memo). It appears that on 28-10-2016 

Exhibit VI (demand notice) was issued to the accused through his advocate vide 

registered post with A/D which was admittedly received by the accused on 01-

11-2016. 

8. It appears that the complaint was filed on 17-11-2016 which is within the 

period of limitation as per section 142(b) N.I. Act. This point is decided in the 

negative in favour of the complainant. 

Point No iii) Whether the cheque was dishonoured for insufficient 

funds in the account of the accused? 

9. PW 3 Ringchard Brahma, Assistant Manager, Central Bank of India, Belsor 

Branch deposed that the account No. 2219190679 was in the name of Arun 
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Saud. He brought the statement of account of Arun Saud for the period 

01.10.2016 to 31.12.2016 which was exhibited as Exhibit X. He deposed that 

during the period 25.10.2016 to 29.11.2016 there was no transaction in the 

account of Arun Saud. On 30.11.2016 the balance amount in the account of Arun 

Saud was Rs.1070.50/-. He deposed that the Exhibit 1 cheque was issued to 

Arun Saud from the Central Bank of India, Belsor Branch. 

10. He deposed that account No. 2219154154 was in the name of Ambika 

Bhatta. On 24.10.2016 Ambika Bhatta deposited the Exhibit I cheque in their 

branch. On 25.10.2016 the Assistant Branch Manager informed Ambika Bhatta in 

writing that Exhibit I cheque was returned due to insufficient balance in the 

account. The Exhibit III (return memo) was issued to Ambika Bhatta on 

25.10.2016. As per Exhibit III  the date of dishonour of cheque is 24.10.2016 

and the dishonoured amount is mentioned as Rs.1,50,000/-. Exhibit III was 

issued from their bank after verifying the account. 

11. The evidence goes to show that cheque was dishonoured for insufficient 

funds in the account of the accused. This point is decided in the affirmative in 

favour of the complainant. 

Point No iv) Whether the accused issued the cheque for the discharge 

of any legally enforceable debt or liability ? 

12. The complainant as PW 1 deposed in his examination in chief that the 

accused was known to him for five years as pension holder and he had financial 

transaction with him and the accused took loan many times from him to fulfill his 

household and business demand. On 05-06-2016, the accused took loan of Rs 

1,50,000/- from him to extend his business but there was no written agreement 

and on  24-10-2016 the accused issued cheque of Rs. 1,50,000/- bearing cheque 

no. 072415 from his Central Bank of India, Belsor Branch account no. 

2219190679  in his favour towards repayment of  the loan amount. 

13. PW 1 during his cross-examination deposed that the house of Arun Saud 

is about 6 km from his house. Monetary transaction was going on between him 
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and Arun Saud since last five years. He had lent money to Arun Saud without any 

interest. Arun Saud is a pensioner who retired about 4/5 years back. Arun Saud 

issued him the cheque on 24-10-2016. He admitted that in the Exhibit I cheque, 

his name was not written by Arun Saud and he had inserted his name in his 

handwriting in the Exhibit I cheque. He denied that he threatened Arun Saud and 

brought him to his house and forcefully got two cheques issued. He also denied 

that he received the borrowed amount from Arun Saud. He deposed that his wife 

Gitali Devi and his friend Nipen Patowary were present when he gave loan 

amount to the accused and they were also present when Arun Saud issued him 

the cheque. 

14. PW 2 Nripen Patowary deposed in his examination in chief that the 

accused was known to him for 5 years as pension-holder and he had a corporate 

business with the complainant of lower level. He knew that the accused had 

financial transaction with the complainant Ambika Bhatta and the accused many 

times took loan from the complainant to fulfill his house-hold and business 

demand. On 05-06-2016, the accused took loan of Rs 1,50,000/- from the 

complainant to extend his business, but there was no written agreement 

between them. On 24-10-2016, the accused issued cheque of Rs. 1,50,000/- 

bearing cheque no. 072415 form his Central Bank of India, Belsor Branch account 

no. 2219190679  in favour of the complainant to repay the loan amount. 

15. PW 2 deposed during cross examination that Ambika Bhatta was a 

customer of his shop. The transaction between him, Ambika Bhattta and Arun 

Saud was continuing for about 3 years. Arun Saud issued the cheque in favour of 

Ambika Bhatta for an amount of Rs.1,50,000/- in his shop at Belsor Chowk about 

two years back. The cheque book was with Arun Saud. At that time apart from 

him, Arun Saud and Ambika Bhatta no other persons were present. The house of 

Arun Saud was at Pokua which was about 5-6 kms from Belsor. 

16. DW 1 Arun Saud deposed during his examination in chief that due to 

financial hardship he borrowed an amount of Rs. 20,000/- @ Rs.10% interest per 

month from the complainant Ambika Bhatta who was a Government employee 
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about 4/5 years back. Thereafter, again he borrowed Rs. 20,000/- from the 

complainant at the same interest. Thereafter, he again borrowed money from the 

complainant at several times. He stated that he had borrowed Rs.80,000/- in 

total from the complainant. He handed over his cheque book to the complainant 

while Ambika Bhatta was in service. He repaid the borrowed amount along with 

interest to the complainant through cheque. Prior to 2014 one day the 

complainant forcefully took him in his vehicle to his house and forcefully took his 

signature in two numbers of cheques of his cheque book and forced him to write 

the amount of Rs.1.5 lakhs in the said cheques. He had not written any date in 

the said cheques. After his retirement he requested the complainant to return his 

cheque book and the complainant returned the same except two numbers of 

cheque leafs. He brought his passbook of S/B account no. 2219190679 

maintained at Central Bank of India, Belsor Branch to show his transaction with 

Ambika Bhatta and exhibited the said pass book as Exhibit A. He stated that the 

account maintained at Central bank of India, Belsor Branch was functional till 06-

01-2018. At present the account is not functional, he opened a new account at 

SBI, Chamata Branch for pension purpose. 

17. DW 1 during his cross-examination deposed that his house is about 3-4 

kms away from the house of complainant. The Belsor P.S. is about 4 km away 

from his house. The shop of Nripen Patowary is about ½ km away from the 

Belsor P.S. Nripen Patowary was present at the time when the accused forcefully 

took his signature in the cheque. He admitted that he had not filed any case 

before police or court against the complainant. He does not remember the date 

and time when the complainant forcefully took him to his house. He does not 

know how many leafs were in a cheque book. He does not know how many 

cheques were handed over to the complainant. He handed over only one cheque 

book to the complainant during 4/5 years. He admitted that Exhibit I is the 

cheque of his account and  Exhibit I(1) is his signature. He admitted that he is 

still liable to return back some of the borrowed amount to the complainant. 
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18. Section 139 NI act reads as follows:- "Presumption in favour of holder.--It 

shall be presumed, unless the contrary is proved, that the holder of a cheque received 

the cheque, of the nature referred to in Section 138 for the discharge, in whole or in 

part, of any debt or other liability". 

19. Section 8 of NI Act defines "holder" as follows:- The "holder" of a 

promissory note, bill of exchange or cheque means any person entitled in his own name 

to the possession thereof and to receive or recover the amount due thereon from the 

parties thereto. Where the note, bill or cheque is lost or destroyed, its holder is the 

person so entitled at the time of such loss or destruction. 

20. The presumption under section 139 N.I Act can be drawn in favour of the 

complainant, only if it is established by evidence and other materials on record 

that he is the "holder" of the cheque, as defined under section 8 of the Act. 

21. The Hon'ble Supreme Court of India in Kumar Exports vs. Sharma 

Carpets reported in (2009) 2 SCC 513, held that the use of the phrase “until the 

contrary is proved” in S. 118 of the Act and use of the words “unless the contrary is 

proved” in S. 139 of the Act read with definitions of “many presume” and “shall presume” 

as given in S. 4 of the Evidence Act, makes it clear that presumptions to be raised under 

both the provisions are rebuttable. 

22. The Hon'ble Supreme Court of India in Rangappa vs Sri Mohan 

reported in (2010)11 SCC 441, held that once issuance of a cheque and 

signature thereon are admitted, presumption of a legally enforceable debt in favour of 

the holder of the cheque arises. It is for the accused to rebut the said presumption. 

23. The Hon'ble Supreme Court of India in Krishna Janardhan Bhat vs. 

Dattatraya G. Hegde reported in (2008) 4 SCC 54, held that a statutory 

presumption has an evidentiary value,. The question as to whether the presumption 

stood rebutted or not must, therefore, be determined keeping in view the other evidence 

on record. In a case where chances of false implication cannot be ruled out, the 

background fact and the conduct of parties together with their legal requirements are 

required to be taken into consideration. 
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24. The Hon'ble Supreme Court of India in Bharat Barrel & Drum Mfg. Co. 

vs. Amin Chand Payrelal reported in (1999) 3 SCC 35, held that once 

execution of the promissory note is admitted, the presumption under S. 118(a) would 

arise that it is supported by a consideration. Such a presumption is rebuttable. The 

defendant can prove the non-existence of a consideration by raising a probable defence. 

If the defendant is proved to have discharged the initial onus of proof showing that the 

existence of consideration was improbable or doubtful or the same was illegal, the onus 

would shift to the plaintiff who will be obliged to prove it as a matter of fact and upon its 

failure to prove would dis-entitle him to the grant of relief on the basis of the negotiable 

instrument. 

25. The Hon'ble Supreme Court of India in Reverend Mother Marykutty 

vs. Reni C. Kottaram reported in (2013) 1 SCC 327, held that it is not 

necessary for the defendant to disprove the existence of consideration by way of direct 

evidence; the standard of proof is preponderance of probabilities. Inference of 

preponderance of probabilities can be drawn not only from the materials on record but 

also by reference to the circumstances upon which he relies. 

26. The Hon'ble Supreme Court of India in M.S Narayana  Menon vs. 

State of Kerela  reported in (2006) 6 SCC 39 held that in terms of section 4 of 

the Evidence Act ,whenever it is provided by the Act that the court shall presume  a fact, 

it shall regard such fact as proved unless and until it is disproved. The words “proved” 

and “disproved” have been defined in section 3 of the Evidence Act. Applying the said 

definitions to the principle behind section 118 (a) of the Negotiable Instruments Act, the 

court shall presume a negotiable instrument to be for consideration unless and until after 

considering the matter before it, either believes that the consideration does not exist or 

considers the non existence of consideration so probable that a prudent man ought, 

under the circumstances of the particular case, to act upon the supposition that the 

consideration does not exist. 

27. In the case of Sampelly Satyanarayana Rao vs. Indian Renewable 

Energy Development Agency Ltd. reported in (2016) 10 SCC 458 the 

Honble Supreme Court dealt with a situation where post-dated cheques were 

given describing them as “security” but they were towards repayment of loan 

amount, and the loan had  been already disbursed. In these circumstances, the 
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Hon’ble Supreme Court held that dishonour of such cheques attract offence under 

Section 138 of the Negotiable Instruments Act. 

28. It appears that PW 1 deposed that monetary transaction was going on 

between him and the accused Arun Saud since several years and he lent money 

to the accused without interest. DW 1 admitted the fact that there was financial 

transaction with Ambika Bhatta and he borrowed money from him on several 

occasions. 

29. PW 1 deposed that on 05-06-2016, the accused took loan of Rs 

1,50,000/- from him to extend his business but no written agreement was 

executed between them. The evidence of PW 1 is corroborated by the evidence 

of PW 2 Nripen Patowary who deposed that he was present on 05.06.16 when 

the complainant gave the loan amount of Rs. 1.5 lakhs to the accused. 

30. PW 1 deposed that on 24-10-2016 the accused issued cheque of Rs. 

1,50,000/- bearing cheque no. 072415 from his Central Bank of India, Belsor 

Branch account no. 2219190679  in his favour towards repayment of  the loan 

amount. PW 2 corroborated the evidence of PW 1 and deposed that Arun Saud 

issued the cheque in favour of Ambika Bhatta for an amount of Rs. 1,50,000/- in 

his shop at Belsor Chowk in his presence. DW 1 admitted about the presence of 

Nripen Patowary at the time of issuance of the cheque. 

31. The accused as DW 1 had taken the plea that he had borrowed 

Rs.80,000/- in total from the complainant and he repaid the borrowed amount 

along with interest to the complainant through cheque and exhibited the pass 

book of his account as (Exhibit A) which goes to show that he made payment to 

Ambika Bhatta vide cheque during the period 07-06-2013 to 18-07-2014. DW 1 

deposed that he handed over his cheque book to the complainant while 

complainant was in service and after his retirement he requested the 

complainant to return his cheque book and the complainant returned the same 

except two numbers of cheque leafs and prior to 2014, one day, the complainant 

forcibly took him in his vehicle to his house and forcibly took his signature in two 



N.I. Case No. 76/2016 

10- 

numbers of cheque of his cheque book during the presence of Nripen Patowary 

and also forced him to write the amount of Rs. 1.5 lakhs in the said cheque. He 

deposed that he had not written the date in the cheque. 

32. It appears that DW 1 admitted during his cross-examination that he had 

not filed any case before police and court regarding the alleged incident and he 

does not remember the date & time when the complainant forcibly took him to 

his house. DW 1 admitted his signature Exhibit I(1) and also admitted that 

Exhibit I cheque is of his account maintained at Central Bank of India, Belsor 

Branch. He admitted that he is still liable to return back some of the borrowed 

amount to the complainant. 

33. Section 20 of the NI Act provides :- ‘Inchoate stamped instruments.—Where 

one person signs and delivers to another a paper stamped in accordance with the law 

relating to negotiable instruments then in force in [India], and either wholly blank or 

having written thereon an incomplete negotiable instrument, he thereby gives prima facie 

authority to the holder thereof to make or complete, as the case may be, upon it a 

negotiable instrument, for any amount specified therein and not exceeding the amount 

covered by the stamp ………………...’ 

34. No corroborative evidence has been adduced by the accused to show that 

the complainant forcefully took his signature and forced him to write the amount 

in the exhibit I cheque and admittedly the accused had not filed any ejahar or 

complaint regarding the alleged incident. The evidence on record goes to show 

that admittedly there was financial transaction between the complainant & the 

accused for a long duration of time without execution of any document. 

35. It appears from the evidence on record that the accused has failed to 

discharge the initial burden to rebut the presumption raised in favour of the 

complainant u/s 118 & 139 of the Negotiable Instruments Act by preponderance 

of probabilities complainant has been able to establish that he is the holder of 

the cheque, and is entitled, in his own name to receive and recover the amount 

due thereon from the accused. 
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36. The complainant has been able to prove that the accused issued the 

cheque for the discharge of legally enforceable debt or liability. This point is 

decided in the affirmative in favour of the complainant. 

37. On appreciation of the testimony of witnesses and the materials available 

on record, I find that accused has committed offence under section 138 of the 

Negotiable Instruments Act, 1881. Accordingly, I hold the accused guilty u/s 138 

of N.I Act and convict him there under. Before awarding sentence I have heard 

the convict on the question of sentence. The convict have taken the plea of 

mercy and leniency. Considering the nature of the offence and the other 

attending facts and circumstances of this case, I am not inclined to extend the 

benefit of the provisions of the Probation of Offenders Act, 1958. 

ORDER 

The convict is sentenced to pay fine of Rs. 1,50,000/- (One lakh fifty thousand 

only) i.e. the cheque amount and in default of payment of the said amount to 

undergo simple imprisonment for 3 (three) months. The fine amount if recovered 

be paid to the complainant Sri Ambika Bhatta as compensation. A copy of the 

judgment be furnished to the convict free of cost. 

Given under my hand and seal of this court on this 11th day of April, 2019. 

 
      Addl. Chief Judicial Magistrate 

                      Nalbari 
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APPENDIX 

Prosecution witness:               

PW 1-  Ambika Bhatta. 

PW 2-  Nripen Patowary. 

PW 3- Ringchard Brahma, Asstt. Manager, Central Bank of India, Belsor  Branch. 

Prosecution Exhibits:                  

Exhibit I- Cheque no. 072415 dated 24-10-2016, 

Exhibit I(1)- Signature of accused Arun Saud, 

Exhibit II- Deposit slip. 

Exhibit III- Cheque Return memo. 

Exhibit IV- Acknowledgement card . 

Exhibit IV(1)- Signature of Arun Saud, 

Exhibit V- Postal receipt, 

Exhibit VI- Pleaders notice. 

Exhibit VII- Office Order 

Exhibit VII(1)- Signature of Branch Manager, C.B.I, Belsor branch, 

Exhibit VIII- Statement of account of Mr. Ambika Bhatta (01-10-2016  to 31-12-2016). 

Exhibit IX- Statement of account of Mr. Ambika Bhatta (01-01-2017 to 31-12-2017). 

Exhibit X– Statement of account of Mr. Arun Saud (01-10-2016 to 31-12-2016). 

Defence witnesses :  

DW 1- Arun Saud. 

Defence Exhibits :                               
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Exhibit A- Savings bank pass book of Arun Saud. 
              
 

            Addl. Chief Judicial Magistrate, 
                                          Nalbari. 

 

11-04-2019          

  Complainant is present.       

  Accused is present.       

  Further heard argument of Ld. counsels of both sides.   

 Judgment is pronounced and delivered in open court.  

 On appreciation of the testimony of witnesses and the materials available 

on record, I find that accused has committed offence under section 138 of the 

Negotiable Instruments Act, 1881 accordingly, I hold the accused guilty u/s 138 

NI Act and convict him there under. Before awarding sentence I have heard the 

convict on the question of sentence. The convict have taken the plea of mercy 

and leniency. Considering the nature of the offence and the other attending facts 

and circumstances of this case, I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act, 1958.    The 

convict is sentenced to pay fine of Rs. 1,50,000/- (One lakh fifty thousand only) 

i.e. the cheque amount and in default of payment of the said amount to undergo 

simple imprisonment for 3 (three) months. The fine amount if recovered be paid 

to the complainant Sri Ambika Bhatta as compensation. A copy of the judgment 

be furnished to the convict free of cost.     

 Hence, this case stands disposed of.      

Addl. Chief Judicial Magistrate, 
                                       Nalbari 

Later on , 

 Seen the prayer of the accused vide petition no. 275/19 for 

allowing him to remain on previous bail as he intends to file an appeal against 

the judgment. Prayer is allowed till next date. 
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 Fix - 13-05-2019 for payment/N.O. 

 

  Addl. Chief Judicial Magistrate, 
                                                 Nalbari 

 


